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THIS DEED is made on    

 

BETWEEN: 

 

(1) The Council; and  

 

(2) QinetiQ  

 

NOW THIS DEED WITNESSES as follows: 

 

1. Definitions and interpretation 

1.1 In this Deed, unless the context otherwise requires, the following words and expressions shall 

have the following meanings: 

1.1.1 "Access Way" means the strip of land of 10 metres in width, vision splay and turning 

area the extent of all of which is shown by points A, B, C, D, E and F and coloured in 

brown on the Plan  

1.1.2 "Alternative Planning Permission" means any Outline Planning Permission, detailed 

planning permission or approval of Reserved Matters for any Development of the 

whole or of a substantial proportion of not less than 33 percent of the QinetiQ Land 

(other than the QinetiQ Planning Permission) 

1.1.3 "Beach Novation Agreement" means the form of novation agreement set out in 

schedule 4 

1.1.4 "Beach Novation Period" means the period from the Commencement Date to the 

date on which the Fraser Beach is dedicated as access land in accordance with clause 

9.1 

1.1.5 "Beneficiary" means the party of the third part to a Novation Agreement 

1.1.6 "Call-in" means the reference of a planning permission obtained by the Council in 

response to a Footpath Application to the DCLG under section 77 TCPA 1990 

1.1.7 "Commencement Date" means the date which appears at the top of page 1 of this 

deed 

1.1.8 "Competent Authority" means the Planning Authority, the local highway authority, the 

Environment Agency or any other competent body 
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1.1.9 "1979 Conveyance" means the conveyance dated 23 February 1979 between the 

Secretary of State for Defence (1) and the Council (2).  

1.1.10 "the Council" means Portsmouth City Council of Civic Offices, Guildhall Square, 

Portsmouth PO1 2BG and shall include the owners or occupiers for the time being and 

from time to time of the Council Land  

1.1.11 "the Council Land" means the freehold land, buildings and facilities registered at The 

Land Registry with freehold title numbers HP149821 and HP268742 and each and 

every part thereof 

1.1.12 "1982 Deed" means the conveyance and deed of release dated 9 August 1982 

between the Secretary of State for Defence (1) and the Council (2). 

1.1.13 "1985 Deed" means the deed of release dated 5 March 1985 between the Secretary of 

State for Defence (1) and the Council (2)  

1.1.14 "DCLG" means the Secretary of State for Communities and Local Government 

1.1.15 "Development" means "development" as defined in section 55 TCPA 1990  

1.1.16 "Disposal" means any conveyance, transfer, Long Lease or declaration of trust (under 

which a beneficial interest would arise corresponding to any legal or equitable interests 

arising under a conveyance, a transfer or the creation or assignment of a Long Lease) 

1.1.17 "Disposal Date" means, in relation to a Disposal, the date on which the Disposal is 

completed 

1.1.18 "electric line", "electrical plant" and "line" shall have the same respective meanings 

as in section 64(1) of the Electricity Act 1989 

1.1.19 "Environment Agency Beach" means the beach adjacent to the north eastern 

boundary of the QinetiQ Land which, as at the Commencement Date, is owned by the 

Environment Agency  

1.1.20 "Existing Obligor" means the party of the first part to a Novation Agreement 

1.1.21 "Footpath" means either 

(a) if the QinetiQ Planning Permission is obtained, the footpath forming part of the 

Development of the QinetiQ Land permitted by the QinetiQ Planning 

Permission or 

(b) if there is obtained another planning permission for the residential 

Development of the QinetiQ Land, such other footpath forming part of the 
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Development permitted by that planning permission as can reasonably, within 

the layout of the Development and of the footpaths forming part of it, be 

extended to the Environment Agency Beach  

1.1.22 "Footpath Novation Agreement" means the form of novation agreement set out in 

schedule 3 

1.1.23 "Footpath Novation Period" means the period from the Planning Date to the fifth 

anniversary of the date on which there have been made Disposals which in aggregate 

comprise not less than 50% of the residential units the Development of which is 

permitted by a Relevant Planning Permission 

1.1.24 "Fraser Beach" means the beach comprised in the QinetiQ Land shown shaded in 

yellow on the Plan  

1.1.25 "Long Lease" means a lease or leases (whether for a rack rent or a premium) for a 

term which exceeds or, in the case of successive leases, for terms which in aggregate 

exceed seven years 

1.1.26 "New Obligor" means the party of the second part to a Novation Agreement. 

1.1.27 "the New Rights" means the rights set out in schedule 1 

1.1.28 "Occupation Date" means the date of the first occupation of the Development 

permitted by a Relevant Planning Permission 

1.1.29 "Original Rights" means the rights reserved in clause 1(b) of the 1979 Conveyance 

1.1.30 "Outline Planning Permission" means an outline planning permission as defined in 

section 92 TCPA 1990 

1.1.31 "Party" means a party to this deed 

1.1.32 "the Perpetuity Period" means the period referred to in clause 14 

1.1.33  "Plan" means the plan annexed to this deed (to follow) 

1.1.34   "Planning Agreement" means any one or more of  

(a) any planning obligation entered into or to be entered into under section 106 

TCPA 1990; 

(b) any agreement entered into or to be entered into regulating the Development 

or the use of the QinetiQ Land (or part thereof) or both (whether or not under 

section 106 TCPA 1990); 
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(c) any agreement entered into or to be entered into relating to the provision, 

construction, maintenance or adoption of, or the carrying out of works on or to, 

any infrastructure affecting or serving the QinetiQ Land (or part thereof), 

whether or not under section 38 or section 278 of the Highways Act 1980 or 

section 104 of the Water Industry Act 1991; 

1.1.35 "Planning Appeal Proceedings" means any and all proceedings (other than Review 

Proceedings) instituted before the appropriate tribunal, body, person or forum in 

pursuance of: 

 (a) any appeal to the DCLG against a Planning Refusal; or 

(b) any reference of a Footpath Application by the Planning Authority to the DCLG 

under a direction pursuant to section 77 TCPA 1990 

1.1.36 "Planning Date" means the date on which there is granted any Relevant Planning 

Permission  

1.1.37 "Planning Refusal" means a written refusal of a Footpath Application by the Planning 

Authority (or deemed refusal under section 78 TCPA 1990) or written refusal of 

Planning Appeal Proceedings 

1.1.38 "the Planning Authority" means the Council in its capacity as local planning authority 

1.1.39 "QinetiQ" means QinetiQ Limited, a company registered in England and Wales with 

number 3796233 whose registered office is at 85 Buckingham Gate, London SW1E 

6PD and shall include its successors and assigns the owners or occupiers for the time 

being and from time to time of the QinetiQ Land or any part thereof  

1.1.40 "the QinetiQ Land" means the freehold land, buildings and facilities known as Fraser, 

Southsea, Hampshire and registered at The Land Registry with freehold title number 

PM4934 and each and every part thereof (shown edged in red on the Plan) 

1.1.41 "QinetiQ Planning Permission" means a planning permission in all material respects 

in the terms of the draft decision notice reference number A*26996/AP issued by the 

Planning Authority on 30 December 2005 

1.1.42 "Footpath Application" means an application to the Planning Authority for an 

extension of the Footpath to the eastern boundary of the QinetiQ Land the route of 

which is shown shaded in blue on the Plan (so that the Footpath can be used for 

passage and re-passage to and from the Environment Agency Beach) 

1.1.43 "Relevant Planning Permission" means either 

 (a) the QinetiQ Planning Permission; or 



Appendix 1 

 5 

(b) any Alternative Planning Permission 

whichever is the first to be granted  

1.1.44 "Relevant Road" means those parts of Melville Road, Fort Cumberland Road and 

Ferry Road shown coloured in violet on the Plan  

1.1.45 "Reserved Matters" means any one or more of the following matters in respect of 

which details have not been given in an application for an Outline Planning Permission: 

(a)  siting; 

(b)  design; 

(c)  external appearance; 

(d)  means of access; and 

(e) landscaping; 
 

1.1.46 "Restrictive Covenants" means the restrictive covenants for the benefit of the 

QinetiQ Land contained in clause 4 of the 1985 Deed 

1.1.47 "Review Proceedings" means all or any of the following (as the case may be) in 

relation to or consequent on a Footpath Application or a planning permission obtained 

in response to a Footpath Application: 

(a) any application for judicial review under Part 54 of the Civil Procedure Rules; 

(b) any application pursuant to section 288 TCPA 1990; 

(c) any appeal to a higher court following a judgment of a lower court in respect of 

any application referred to in paragraphs (a) and (b) of this definition; 

(d) any reconsideration by the Planning Authority or the DCLG on remission to it 

or him of any application referred to in paragraph (b) of this definition; 

(e) any reconsideration by the Planning Authority or DCLG on remission to it or 

him of an application or planning permission which was the subject matter of 

an application for judicial review in accordance with paragraph (a) of this 

definition; 

(f) any Call-in 

1.1.48 "Settlement Amount" means the sum of £75,000.00 

1.1.49 "Service Corridor" means the strip of land of 2 metres in width the route of which is 

shown coloured in green on the Plan  
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1.1.50 "Service Media" means pipes, drains, mains, channels, watercourses, sewers, wires, 

cables, electric lines and electrical plant, laser optical fibres, electronic data or impulse 

transmission, communication or reception systems, trunking, ducts, flues, gutters, 

guides, conduits and other conducting media including any fixings, louvres, cowls, 

covers and any other ancillary apparatus and other conducting media used or to be 

used for the provision of the Services 

1.1.51 "the Services" means any water, sewerage, gas, electricity, telephone, television, 

video, audio, fax, electronic mail, electronic data information and communications and 

any other services or supplies 

1.1.52 "TCPA" means the Town and Country Planning Act 1990 

1.1.53 "Third Party" means, in relation to a Disposal, the person to whom the Disposal is 

made 

2. Recitals 

2.1 By the 1979 Conveyance, the Secretary of State for Defence 

2.1.1 conveyed the Council Land to the Council; 

2.1.2 reserved the Original Rights for the benefit of the QinetiQ Land; and 

2.1.3 imposed restrictive covenants on the Council’s Land for the benefit of the QinetiQ 

Land. 

2.2 By the 1982 Deed, the Secretary of State for Defence released the Council from the restrictive 

covenants contained in the 1979 Conveyance and substituted therefor new restrictive 

covenants for the benefit of the QinetiQ Land. 

2.3 By the 1985 Deed, the Secretary of State for Defence released the Council from the restrictive 

covenants contained in the 1982 Deed  and substituted therefor the Restrictive Covenants. 

2.4 By a transfer made on 27 March 2002 the Secretary of State for Defence transferred the 

QinetiQ Land to QinetiQ.  

2.5 QinetiQ allege but the Council denies that for some ten years now there have been breaches 

of the Restrictive Covenants for which the Council is responsible. 

2.6 QinetiQ and the Council have been in dispute over the alleged breaches of covenant and also 

over the extent and width of the Original Rights and QinetiQ’s right to widen the access road 

which existed as at the date of the 1979 Conveyance, and exists unchanged as at the 

Commencement Date, along the route of the Original Rights.  

2.7 Pursuant to section 232 TCPA 1990 and section 239 of the Highways Act 1980, the Council 

has appropriated from planning to highway purposes the Access Way and the section of Fort 

Cumberland Road from and including its junction with the Access Way to and including its 

junction with Lumsden Road. 
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2.8 The Council and QinetiQ now intend that, subject to and in accordance with the terms of this 

deed,  

(a) the Council will grant the New Rights in substitution for the Original Rights;  

(b) QinetiQ will pay to the Council the Settlement Amount;  

(c) QinetiQ will release the Council from the Restrictive Covenants; and 

(d) QinetiQ will waive its remedies for the alleged breaches of the Restrictive Covenants. 

3. Interpretation 

In this deed, 

3.1 the headings are inserted for convenience only and shall not affect the interpretation of this 

deed; 

3.2 words in the singular include the plural and vice versa; 

3.3 words in one gender include any other gender; 

3.4 a reference to  

(a)  a clause shall be to a clause of this deed and a reference to a schedule shall be to a 

schedule to this deed; 

(b)  a paragraph shall be to a paragraph of the schedule in which it appears; 

3.5 the word "including" shall be deemed to be qualified by the words “without prejudice to the 

generality of the foregoing” wherever it occurs; 

3.6 a reference to a statute or statutory provision includes: 

(a) any subordinate legislation (as defined in section 21(1) of the Interpretation Act 1978) 
made under it, 

(b) any repealed statute or provision which it re-enacts (with or without modification) and 

(c) any statute or statutory provision which modifies, consolidates, re-enacts or 

supersedes it; 

3.7 general words shall not be given a restrictive meaning  

(a) if they are introduced by the word "other" by reason of the fact that they are preceded 

by words indicating a particular class of act, matter or thing or 
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(b) by reason of the fact that they are followed by particular examples intended to be 

embraced by those general words; 

3.8 references to the Parties shall include their respective successors, assigns and those claiming 

under them and the word “Party” shall be construed accordingly. 

4. Grant of New Rights 

The Council with full title guarantee HEREBY GRANTS for the use or benefit (or both) of the QinetiQ 

Land and each and every part thereof, subject to such public rights of way (if any) as may exist as at 

the Commencement Date over either or both of the Access Way and the Relevant Road, the New 

Rights to QinetiQ to hold unto QinetiQ in fee simple. 

5.  Release of the Original Rights  

QinetiQ for itself and its successors in title releases, with effect on and from the Planning Date, the 

Original Rights to the Council to the intent that the Original Rights shall be extinguished on and from 

the Planning Date. 

6. Restrictive covenants 

6.1 QinetiQ for itself and its successors in title hereby waives its claims and remedies (if any) 

against the Council in relation to the alleged breaches of the Restrictive Covenants before the 

Commencement Date. 

6.2 QinetiQ as the owner in fee simple of the QinetiQ Land and with limited title guarantee hereby 

releases and forever discharges the Council and the Council’s Land from the Restrictive 

Covenants. 

6.3 The Council hereby covenants that it will, subject to clause 5, with effect on and from the 

Commencement Date 

(a) perform fully all its obligations and covenants (other than, for the avoidance of doubt, 
the Restrictive Covenants) under; and 

(b) comply fully with the terms and conditions of 

the 1979 Conveyance and, except as provided in clause 6.2, the 1985 Deed to the extent that 
the same remain in effect and are enforceable. 

7. Payment of Settlement Amount 

Within ten working days after the Planning Date, QinetiQ shall pay the Settlement Amount to the 

Council. 

8. Footpath extension 

8.1 If the Council proposes to make a Footpath Application, it shall 

(a) deliver to QinetiQ in draft any Footpath Application, consult QinetiQ on the terms of the 

draft, and amend the draft taking fully into account QinetiQ's reasonable 

representations on it; 
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(b) promptly supply to QinetiQ copies of all substantive documents, drawings, 

correspondence and minutes relating to any Footpath Application and any related 

Planning Appeal Proceedings or Review Proceedings and keep QinetiQ fully informed 

from time to time as to the progress of such Footpath Application and of any related 

Planning Appeal Proceedings or Review Proceedings; 

(c) give reasonable prior notice to QinetiQ of any proposed meetings in connection with 

any Footpath Application and any related Planning Appeal Proceedings or Review 

Proceedings with the Planning Authority or with planning counsel and permit that a 

representative of QinetiQ, its solicitors, planning consultants and surveyors (or any of 

them) may attend all such meetings; 

(d) hold progress meetings with QinetiQ at such intervals at the QinetiQ Land or at some 

other convenient location as are reasonably appropriate in the context of the progress 

of any Footpath Application; 

(e) notify QinetiQ forthwith after becoming aware of the same of  

(i) the submission of a Footpath Application; 

(ii) the granting or obtaining of any planning permission (including any planning 

condition or conditions subject to which it has been granted or obtained) in 

response to a Footpath Application; 

(iii) any Planning Refusal. 

8.2 If the Council makes a Footpath Application to the Planning Authority during the Footpath 

Novation Period, QinetiQ  

(a) shall not object to or otherwise oppose the Footpath Application;  

(b) shall give the Council such reasonable support and assistance (without, however, 

incurring any costs) as the Council may reasonably require in respect of the Footpath 

Application; 

(c) shall, subject to clause 8.3, enter into a Planning Agreement with the Council and the 

Authority 

Provided that, before the date on which the Footpath Application is made, 

(d) QinetiQ has obtained the QinetiQ Planning Permission; and 

(e) Natural England has notified the Planning Authority in writing that it does not have or 

no longer has any objections to the Footpath Application.  
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8.3 If required by the Planning Authority in order to obtain a planning permission in response to a 

Footpath Application, QinetiQ shall enter into a Planning Agreement with the Council and the 

Planning Authority Provided that 

(a) the Planning Agreement comes into effect on the implementation of the planning 

permission; 

(b) the Planning Agreement does not relate to any land other than the QinetiQ Land;  

(c) the Council reimburses to QinetiQ promptly on QinetiQ's demand the reasonable 

costs, legal fees and other expenses reasonably incurred by QinetiQ in connection 

with the Planning Agreement; and 

(d) where the Planning Agreement contains positive obligations or other liability on 

QinetiQ, the Council first agrees in writing with QinetiQ to keep QinetiQ indemnified 

against all proceedings, costs, claims, demands and expenses suffered or incurred by 

QinetiQ as a result of entering into such obligations or liability. 

9. Access to beach 

9.1 Not later than the Occupation Date, QinetiQ shall pursuant to section 16 of the Countryside 

and Rights of Way Act 2000 dedicate the Fraser Beach as access land.  

9.2  QinetiQ will not, during the period from the Commencement Date to the date on which it 

dedicates the Fraser Beach as access land in accordance with clause 9.1, prevent quiet public 

access to and enjoyment of the Fraser Beach except  

(a) in circumstances where it is under a legal duty to close the Fraser Beach to the public; 

or 

(b) if no such duty has arisen, 

(i) subject to clause 9.3, for reasons of health and safety ("Safety Reasons"); 

or 

(ii) subject to clause 9.4, for the purpose of preventing the commission of 

criminal offences on the Fraser Beach ("Security Reasons"); or 

(iii) on the advice of Natural England, for the protection of ground nesting birds. 

9.3 Before closing the Fraser Beach to the public for Safety Reasons, QinetiQ shall 

(a) seek the advice of the Health and Safety Executive on the proposed closure if and to 

the extent that such advice can reasonably be given within the statutory remit and 



Appendix 1 

 11 

operational constraints subject to which the Health and Safety Executive discharges its 

functions; and 

(b) consider any such advice received within ten working days after it was requested. 

If no such advice can be given within the criteria set out in sub-clause (a) of this clause or is 

received within the period referred to in sub-clause (b) of this clause, QinetiQ shall be entitled 

to close the Fraser Beach forthwith for Safety Reasons.   

9.4 Before closing the Fraser Beach to the public for Security Reasons, QinetiQ shall 

(a) seek the advice of the Hampshire Constabulary on the proposed closure if and to the 

extent that such advice can be reasonably be given within the statutory remit and 

operational constraints subject to which the Hampshire Constabulary discharges its 

functions; and 

(b) consider any such advice received within ten working days after it was requested. 

If no such advice can be given within the criteria set out in sub-clause (a) of this clause or is 

received within the period referred to in sub-clause (b) of this clause, QinetiQ shall be entitled 

to close the Fraser Beach forthwith for Security Reasons.   

10. Footpath Novation  

10.1 If QinetiQ makes a Disposal of the Fraser Beach during the Footpath Novation Period,  

 (a) QinetiQ shall  

(i) on the Disposal Date enter into an agreement in the terms of the Footpath 

Novation Agreement ("First Footpath Novation") as Existing Obligor; 

(ii) procure that, on the Disposal Date, the person to whom QinetiQ has made the   

Disposal enters into the First Footpath Novation as New Obligor;  

and 

(b) the Council shall on the Disposal Date enter into the First Footpath Novation as 

Beneficiary. 

10.2 If and so often as, during the Footpath Novation Period, there occurs a subsequent Disposal of 

the Fraser Beach,  

 (a) QinetiQ shall procure that, on the Disposal Date,  
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(i) the person who is the New Obligor under the then current footpath novation 

agreement enters into a new agreement in the terms of the Footpath Novation 

Agreement ("Subsequent Footpath Novation") as Existing Obligor; and 

(ii) the person to whom the Disposal has been made enters into the Subsequent 

Footpath Novation as New Obligor; 

 and 

 (b) the Council shall on the Disposal Date enter into the Subsequent Footpath Novation as 

 Beneficiary. 

11. Beach Novation  

11.1 If QinetiQ makes a Disposal of the Fraser Beach during the Beach Novation Period,  

 (a) QinetiQ shall  

(i) on the Disposal Date enter into an agreement in the terms of the Beach 

Novation Agreement ("First Beach Novation") as Existing Obligor; 

(ii) procure that, on the Disposal Date, the person to whom QinetiQ has made the   

Disposal enters into the First Beach Novation as New Obligor;  

and 

(b) the Council shall on the Disposal Date enter into the First Beach Novation as 

Beneficiary. 

11.2 If and so often as, during the Beach Novation Period, there occurs a subsequent Disposal of 

the Fraser Beach,  

 (a) QinetiQ shall procure that, on the Disposal Date,  

(i) the person who is the New Obligor under the then current beach novation 

agreement enters into a new agreement in the terms of the Beach Novation 

Agreement ("Subsequent Beach Novation") as Existing Obligor; and 

(ii) the person to whom the Disposal has been made enters into the Subsequent 

Beach Novation as New Obligor; 

 and 

 (b) the Council shall on the Disposal Date enter into the Subsequent Beach Novation as 

  Beneficiary. 
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12. Restriction in respect of the QinetiQ Land 

12.1 QinetiQ shall at its own expense do all things necessary to enable a restriction in the 

following terms to be registered against the title of the QinetiQ Land at The Land Registry 

and QinetiQ shall, within ten days after the Commencement Date, apply to the The Land 

Registry to enter in the register of the title to the QinetiQ Land a restriction in the following 

terms ("the QinetiQ Restriction"): 

"No conveyance transfer or lease exceeding seven years by the proprietor of the  

registered estate of the part of the registered estate hatched in black on the filed plan is 

to be registered without a certificate signed on behalf of Portsmouth City Council of Civic 

Offices, Guildhall Square, Portsmouth PO1 2BG that the provisions of clause 10 or 

clause 11 (as the case may be) of a deed of release and grant of easement dated [             

] and made between Portsmouth City Council (1) and QinetiQ Limited (2) have been 

complied with." 

12.2 If QinetiQ fails to register the QinetiQ Restriction in accordance with clause 12.1, the Council 

shall be deemed to have the irrevocable authority of QinetiQ to make an application to register 

the QinetiQ Restriction in the name and behalf of QinetiQ. 

12.3 If the requirements laid down in clause 10 or clause 11 (as the case may be) have been 

satisfied, the Council shall, on the Disposal Date, provide, or procure that the Council's 

solicitors provide, the certificate required under any restriction entered on the register of the 

title to the QinetiQ Land pursuant to clause 12.1. 

13.  Third party rights 

This deed shall not confer any rights or benefits on any person who is not a Party nor shall any such 

person have any right under the Contracts (Rights of Third Parties) Act 1999 or otherwise to enforce 

any terms of this agreement in his own right. 

14.  Perpetuity period 

It is agreed and declared that the period of twenty-one years commencing on the Commencement 

Date shall be the perpetuity period applicable to this deed. 

15. Registration 

The Council agrees with QinetiQ and QinetiQ agrees with the Council to use its reasonable 

endeavours to aid the other at the other’s expense to effect all requisite entries on their respective titles 

to any land the subject of this deed. 

16. Further Assurance 

16.1 The Council shall in a timely manner execute such documents and take such steps as  
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(a)  QinetiQ may reasonably require to fulfil the provisions of and to give to QinetiQ the full 

benefit of the New Rights (including the appropriation for highway purposes of any part 

of the Access Way (as widened, extended, upgraded or otherwise varied from time to 

time during the Perpetuity Period in accordance with paragraph 6 of schedule 1) not so 

appropriated by the Council before the Commencement Date; or  

(b)  a Competent Authority may, in discharge of its statutory functions, lawfully require in 

relation to the Access Way or the Service Corridor (each as widened, extended, 

upgraded or otherwise varied from time to time during the Perpetuity Period in 

accordance with paragraph 6 of schedule 1) or the exercise by QinetiQ of any of the 

New Rights. 

16.2 The Council shall, in particular,  

(a) execute such documents and take such steps (and procure that any and each of its 

successors in title to the Council Land will execute such documents and take such 

steps) as may be required to permit or otherwise in relation to or in connection with  

(i) the construction of a road, footpaths and cycle paths and the construction and 

laying of Service Media in accordance with paragraph 4 of schedule 1; 

(ii) the execution of the works referred to in paragraph 5 of schedule 1; 

(iii) the widening, extension, upgrading variation, re-routing or replacement of 

either or both of the Access Way and the Service Corridor in accordance with 

paragraph 6 of schedule 1; and 

(iv) the construction and laying of Service Media in accordance with paragraph 7 

of schedule 1. 

17. Restriction in respect of the Council Land  

17.1 The Council shall at its own expense do all things necessary to enable a restriction in the 

following terms to be registered against the titles of the Council Land at The Land Registry 

and the Council shall, within ten days after the Commencement Date, apply to the The Land 

Registry to enter in the registers of the titles to the Council Land a restriction in the following 

terms ("the Council Restriction"): 

"No conveyance transfer or lease exceeding seven years by the proprietor of the  

registered estate of the part of the registered estate hatched in black on the filed plan is 

to be registered without a certificate signed on behalf of QinetiQ Limited of Cody 

Technology Park, Ively Road, Farnborough, Hampshire GU14 0LX or its solicitors that 

the provisions of clause 18 of a deed of release and grant of easement dated [         ] 
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and made between Portsmouth City Council (1) and QinetiQ Limited (2) have been 

complied with." 

17.2 If the Council fails to register the Council Restriction in accordance with clause 17.1, QinetiQ 

shall be deemed to have the irrevocable authority of the Council to make an application to 

register the Council Restriction in the name and behalf of the Council 

18. Disposals 

18.1 The Council covenants for itself and its successors in title with QinetiQ for the benefit of the 

QinetiQ Land and each and every part thereof into whosesoever hands the same may come 

and so as to bind the Council Land and each and every part thereof into whosesoever hands 

the same may come but not so as to impose any liability on any party after it shall have parted 

with its interest in the Council Land not to make a Disposal of the Council Land or any part 

thereof unless 

(a) the Council has given QinetiQ not less than 20 days' prior notice of the Council’s 

intention to make the Disposal; 

(b) the Council has fully complied, as at the Disposal Date, with all its obligations under 

clause 16; 

(c)  on the Disposal Date and before granting any other interest in the Council Land, the 

Third Party has executed and delivered to QinetiQ a deed of covenant in the form set 

out in schedule 2. 

18.2 If each of the conditions laid down in clauses 18.1 (a) to (c) has been satisfied, QinetiQ shall, 

on the Disposal Date, provide, or procure that QinetiQ's solicitors provide, the certificate 

required under any restriction entered on the register of the title to the Council Land pursuant 

to clause 17.1 

 

19. The Council's powers as a local authority 

 

19.1 The Council acknowledges and declares for the avoidance of doubt 

(a)  that it has entered into this deed in proper and lawful exercise of its statutory powers 

and in proper and lawful discharge of its statutory duties under sections 232 and 233 

TCPA 1990; and 

(b) that, for the purposes of section 233(3) TCPA 1990, the consideration payable by 

QinetiQ under clause 7 and QinetiQ's obligations under clause 9 (access to beach) 

represent the best consideration that can reasonably be obtained for the grant of the 

New Rights.  
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19.2 Except as acknowledged and declared in clause 19.1,  

(a) nothing herein contained or implied shall prejudice or affect the Council’s rights powers 

duties and obligations in the exercise of its functions as a local authority; and  

(b) the rights powers duties and obligations of the Council under all public and private 

statutes bylaws orders and regulations may be as fully and effectually exercised in 

relation to the Council's Land as if it was not the owner of the Council’s Land and as if 

this deed had not been entered into by it 
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Schedule 1 

The New Rights 

1. Full right and liberty for QinetiQ and all persons authorised by QinetiQ from time to time and at 

all times and for all purposes connected with the QinetiQ Land or its use (or both) to pass and 

repass with or without vehicles and machinery of every description to and from the QinetiQ 

Land over and along the Access Way (as widened, extended, upgraded or otherwise varied 

from time to time during the Perpetuity Period in accordance with paragraph 6) 

 

2. Full right and liberty for QinetiQ and all persons authorised by QinetiQ from time to time and at 

all times and for all purposes connected with the QinetiQ Land or its use (or both) to pass and 

repass with or without vehicles and machinery of every description to and from the QinetiQ 

Land over and along the Relevant Road 

 

3. Full right and liberty to the free and uninterrupted passage and running of Services to and from 

the QinetiQ Land in through over and along the Service Media that are now laid or may be laid 

within the Perpetuity Period in on over or under the Service Corridor (as widened, extended, 

upgraded or otherwise varied from time to time during the Perpetuity Period in accordance with 

paragraph 6) 

 

4. Full right and liberty from time to time and at all times during the Perpetuity Period  to construct 

on or about the Access Way (as widened, extended, upgraded or otherwise varied from time to 

time during the Perpetuity Period in accordance with paragraph 6) from metal and kerb a road 

with all appurtenant foot paths and cycle paths (up to the adoption standard specified by the 

local highway authority if required by QinetiQ) and with all necessary Service Media required 

for the lighting and drainage of the said road and appurtenant foot paths and cycle paths  

 

5. Full right and liberty from time to time and at all times during the Perpetuity Period to execute 

any and all such works on or about the Access Way and Service Corridor (each as widened, 

extended, upgraded or otherwise varied from time to time during the Perpetuity Period in 

accordance with paragraph 6) as may be required by a Competent Authority to be undertaken 

to facilitate the Development of the QinetiQ Land 

 

6. Full right and liberty from time to time and at all times during the Perpetuity Period to execute 

any and all such works on or about the Access Way and the Service Corridor as may be 

required by a Competent Authority to widen, extend, upgrade, replace, re-route or otherwise 

vary either or both of the Access Way and the Service Corridor to any other adoption standard 

or specification required or imposed by the Competent Authority 
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7. Full right and liberty from time to time and at all times during the Perpetuity Period to construct 

and lay in on over and under any part of the Service Corridor (as widened, extended, upgraded 

or otherwise varied from time to time during the Perpetuity Period in accordance with 

paragraph 6) all such Service Media as QinetiQ may require  

 

8. The rights conferred by paragraphs 3, 4, 5 and 6 of this schedule 1 shall be enjoyed together 

with all appropriate easements rights and privileges for improving using repairing maintaining 

renewing or removing any such works as may therein be referred to 

 

9. In the exercise of the rights conferred by paragraphs 3, 4, 5 and 6 of this schedule 1 QinetiQ 

shall not cause any actionable nuisance annoyance or disturbance to the Council or to the 

tenants of any part of the Council Land 
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Schedule 2 

Deed of covenant by Third Party 

THIS DEED OF COVENANT is made the day of  

BETWEEN  

(1) [  ] of/whose registered office is at [                                                      ] ("the Owner") 

and  

(2) QinetiQ Limited a company registered in England and Wales with number 3796233 whose 

registered office is at 85 Buckingham gate London SW1E 6PD ("QinetiQ") 

NOW THIS DEED WITNESSES as follows 

1. Recitals 

1.1  This Deed is entered into pursuant to the obligations contained in a deed of release and grant 

of easement dated [       ] and made between Portsmouth City Council (1) and QinetiQ Limited (2) ("the 

Deed") in relation to the property belonging to Portsmouth City Council and more particularly defined in 

the Deed as the Council Land. 

1.2 The Owner has become the owner of the whole or part of the Council Land (in either case "the 

Relevant Land") 

2.  Covenants 

The Owner [jointly and severally] covenants with QinetiQ that the Owner will at all times after the date 

of this deed in respect of the Relevant Land fully observe, perform and comply with all of the covenants 

conditions and obligations on the part of Portsmouth City Council contained in the Deed whether 

running with the Relevant Land or of a personal or of a collateral nature. 
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Schedule 3 

Footpath Novation Agreement 

THIS AGREEMENT is made the   day of         

BETWEEN: 

(1) [ ] of/whose registered office is at [                                 ] ("the Existing Obligor")  

(2) [ ] of/whose registered office is at [                                 ] ("the New Obligor") 

(3) Portsmouth City Council of Civic Offices, Guildhall Square, Portsmouth PO1 2BG  ("the 

Beneficiary") 

WHEREAS 

(A) The Existing Obligor owns land at Eastney, Portsmouth. 

(B) The Existing Obligor has covenanted to perform the obligations in relation to that land originally 

set out in clause 8 of a deed of release and grant of easement between the Beneficiary and 

QinetiQ Limited dated [          ]. 

(C) The Existing Obligor has sold all or part of that land to the New Obligor.   

(D) The Existing Obligor, the New Obligor and the Beneficiary now intend that, subject to and in 

accordance with the terms and conditions of this agreement, 

 (i) the New Obligor assumes those obligations; 

 (ii) the Existing Obligor is released from those obligations; and 

 (iii) the Beneficiary owes its obligations under clause 8 of that deed to the New Obligor. 

1. Definitions  

 In this agreement, unless the context otherwise requires, the following words and expressions 

shall have the meanings respectively assigned to them: 

1.1 "ADR" means alternative dispute resolution; 

1.2 "Business Day" means a day on which the clearing banks are open for business in 

the City of London; 
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1.3 "Commencement Date" means the date which appears at the top of the first page of 

this agreement; 

1.4 "Deed" means the deed of release and grant of easement dated [               ] and made 

between the Beneficiary and QinetiQ Limited (a copy of which is appended to this 

agreement); 

1.5 "Dispute" means any dispute, difference or question between any two or more of the 

Parties arising from or in connection with this agreement including the existence, 

validity, interpretation, breach, performance or termination of, or the rights and 

liabilities of a Party under, this agreement; 

1.6 "Party" means a party to this agreement and "the Parties", subject to Clause 12, 

means all parties to this agreement; 

1.7 "Relevant Provisions" means the provisions of clause 8 of the Deed and supporting 

definitions in clause 1 of the Deed 

2. Interpretation 

In this agreement, 

2.1 the headings are inserted for convenience only and shall not affect the interpretation of this 

agreement; 

2.2 words in the singular include the plural and vice versa; 

2.3 words in one gender include any other gender; 

2.4 a reference to a Clause shall be to a clause of this agreement; and 

2.5 the word "including" shall be deemed to be qualified by the words “without prejudice to the 

generality of the foregoing” wherever it occurs. 

3. Release by the Beneficiary 

 The Beneficiary hereby releases and discharges the Existing Obligor from further performance 

of the Relevant Provisions and from all liabilities, obligations, claims, undertakings and 

demands howsoever arising out of or in respect of the Relevant Provisions, whether arising 

prior to, on or subsequent to the Commencement Date. 

4. Release by Existing Obligor 

 The Existing Obligor hereby releases and discharges the Beneficiary from further performance 

to the Existing Obligor of the Beneficiary's obligations under the Relevant Provisions and from 



Appendix 1 

 22 

all liabilities, obligations, claims, undertakings and demands howsoever arising out of or in 

respect of the Relevant Provisions arising prior to the Commencement Date. 

5. Acceptance of liability by New Obligor 

 The New Obligor hereby agrees with the Beneficiary that, with effect on and from the 

Commencement Date, the New Obligor 

5.1 may exercise all rights under the Relevant Provisions exercisable by the party of the 

second part to the Deed (whether they became exercisable before or become 

exercisable from time to time on or after the Commencement Date); 

5.2 shall owe to the Beneficiary and perform as and when they fall due all obligations 

under the Relevant Provisions to be performed by the party of the second part to the 

Deed; 

5.3 shall discharge as and when they fall due all liabilities under the Relevant Provisions to 

be discharged by the party of the second part to the Deed; and 

5.4 shall be bound by all the terms and the conditions of the Relevant Provisions which 

apply to the party of the second part to the Deed. 

6. Acceptance of liability by the Beneficiary 

 The Beneficiary hereby agrees with the New Obligor that, with effect on and from the 

Commencement Date, the Beneficiary: 

6.1 may exercise all rights exercisable by it under the Relevant Provisions (whether they 

became exercisable before or become exercisable from time to time on or after the 

Commencement Date); 

6.2 shall owe to the New Obligor and perform as and when they fall due all obligations to 

be performed by it under the Relevant Provisions; 

6.3 shall discharge as and when they fall due all liabilities to be discharged by it under the 

Relevant Provisions; and 

6.4 shall be bound by all the terms and conditions of the Relevant Provisions which apply 

to it. 

7. Variation 

No purported variation of this agreement shall be effective unless it is in writing and signed by 

or on behalf of each of the Parties.  
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8. Invalidity 

To the extent that any provision of this agreement is found by any court, arbitrator or 

competent authority to be invalid, unlawful or unenforceable, that provision shall be deemed 

not to be a part of this agreement and it shall not affect the enforceability of the remainder of 

this agreement. 

9. Releases and waivers 

9.1 The rights, powers and remedies conferred on a Party by this agreement and 

remedies available to a Party are cumulative and are additional to any right, power or 

remedy which it may have under general law or otherwise. 

9.2 A Party may, in whole or in part, release, compound, compromise, waive or postpone, 

in its absolute discretion, any liability owed to it or right granted to it in this agreement 

by another Party without in any way prejudicing or affecting its rights in respect of that 

or any other liability or right not so released, compounded, compromised, waived or 

postponed. 

9.3 No single or partial exercise, or failure or delay in exercising any right, power or 

remedy by a Party shall constitute a waiver by that Party of, or impair or preclude any 

further exercise of, that or any other right, power or remedy arising under this 

agreement or otherwise. 

10. Costs and expenses 

Each Party shall bear its own costs and expenses incurred in the preparation and execution of 

this agreement. 

11. Governing Law 

This agreement shall be governed by and construed in accordance with English law. 

12. Disputes and arbitration 

12.1 In this Clause 12 all references to "the Parties" are to the Parties to a Dispute and the 

reference to "any Party" shall be construed accordingly. 

12.2 In the event of a Dispute arising out of the terms of this agreement, the Parties shall 

use their respective reasonable endeavours to negotiate in good faith and to settle 

amicably the Dispute. 

12.3 If the Parties cannot settle a Dispute in accordance with Clause 12.2 within six weeks 

of first discussing the subject matter of the Dispute, the Parties shall forthwith enter 
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into negotiations in good faith for the purpose of identifying a means of ADR, which 

may include expert determination, mediation or any other form considered appropriate. 

12.4  If the Parties  

(a) succeed in identifying a means of ADR in accordance with Clause 12.3 within 

seven Business Days of commencing the negotiations, the Dispute shall be 

referred to the means of ADR so identified; or 

(b) are unable to identify a means of ADR in accordance with Clause 12.3 within 

seven Business Days of commencing the negotiations, the Dispute shall be 

referred to arbitration in accordance with Clause 12.6. 

12.5  If any Dispute referred to ADR is not settled by agreement between the Parties within 

30 Business Days of being referred to a means of ADR so identified, either Party may 

refer the Dispute to arbitration in accordance with Clause 12.6. 

12.6 Any Dispute referred to arbitration in accordance with Clauses 12.4 or 12.5 shall be 

finally resolved by arbitration under the arbitration rules of the Chartered Institute of 

Arbitrators, which rules shall be deemed to be incorporated by reference into this 

Clause. 

13. Counterparts 

This agreement may be executed in three counterparts, each of which, when executed and 

delivered, shall be an original, but all such counterparts together shall constitute one and the 

same instrument. 

IN WITNESS whereof the parties hereto have hereunto executed this document as a deed the day and 

year first before written 

 
Executed as a Deed    ) 
by [Existing Obligor]    ) 
acting by:     ) 
 

      DIRECTOR      

      DIRECTOR / SECRETARY 

 
Executed as a Deed    ) 
by [New Obligor]    ) 
acting by:     ) 
 

      DIRECTOR   

      DIRECTOR / SECRETARY 
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The COMMON SEAL of PORTSMOUTH CITY ) 
COUNCIL was hereunto affixed in pursuance ) 
of a resolution of the Council passed at a ) 
meeting duly convened and held:-  ) 
 

AUTHORISED SIGNATORY 
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Appendix 

The Deed 
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Schedule 4 

Beach Novation Agreement 

THIS AGREEMENT is made the   day of         

BETWEEN: 

(1) [ ] of/whose registered office is at [                                 ] ("the Existing Obligor")  

(2) [ ] of/whose registered office is at [                                 ] ("the New Obligor") 

(3) Portsmouth City Council of Civic Offices, Guildhall Square, Portsmouth PO1 2BG  ("the 

Beneficiary") 

WHEREAS 

(A) The Existing Obligor owns land at Eastney, Portsmouth including a beach. 

(B) The Existing Obligor has covenanted to perform the obligations in relation to the beach and 

other land originally set out in clause 9 of a deed of release and grant of easement between 

the Beneficiary and QinetiQ Limited dated [          ] . 

(C) The Existing Obligor has sold all or part of that land including the beach (or part thereof) to the 

New Obligor.   

(D) The Existing Obligor, the New Obligor and the Beneficiary now intend that, subject to and in 

accordance with the terms and conditions of this agreement, 

 (i) the New Obligor assumes those obligations; 

 (ii) the Existing Obligor is released from those obligations; and 

 (iii) the Beneficiary owes its obligations under clause 9 of that deed to the New Obligor. 

1. Definitions  

 In this agreement, unless the context otherwise requires, the following words and expressions 

shall have the meanings respectively assigned to them: 

1.1 "ADR" means alternative dispute resolution; 

1.2 "Business Day" means a day on which the clearing banks are open for business in 

the City of London; 
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1.3 "Commencement Date" means the date which appears at the top of the first page of 

this agreement; 

1.4 "Deed" means the deed of release and grant of easement dated [               ] and made 

between the Beneficiary and QinetiQ Limited (a copy of which is appended to this 

agreement); 

1.5 "Dispute" means any dispute, difference or question between any two or more of the 

Parties arising from or in connection with this agreement including the existence, 

validity, interpretation, breach, performance or termination of, or the rights and 

liabilities of a Party under, this agreement; 

1.6 "Party" means a party to this agreement and "the Parties", subject to Clause 11, 

means all parties to this agreement; 

1.7 "Relevant Provisions" means the provisions of clause 9 of the Deed and supporting 

definitions in clause 1 of the Deed 

2. Interpretation 

In this agreement, 

2.1 the headings are inserted for convenience only and shall not affect the interpretation of this 

agreement; 

2.2 words in the singular include the plural and vice versa; 

2.3 words in one gender include any other gender; 

2.4 a reference to a Clause shall be to a clause of this agreement; and 

2.5 the word "including" shall be deemed to be qualified by the words “without prejudice to the 

generality of the foregoing” wherever it occurs. 

3. Release by the Beneficiary 

 The Beneficiary hereby releases and discharges the Existing Obligor from further performance 

of the Relevant Provisions and from all liabilities, obligations, claims, undertakings and 

demands howsoever arising out of or in respect of the Relevant Provisions, whether arising 

prior to, on or subsequent to the Commencement Date. 

4. Acceptance of liability by New Obligor 

 The New Obligor hereby agrees with the Beneficiary that, with effect from and on the 

Commencement Date, the New Obligor 
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4.1 may exercise all rights under the Relevant Provisions exercisable by the party of the 

second part to the Deed (whether they became exercisable before or become 

exercisable from time to time on or after the Commencement Date); 

4.2 shall owe to the Beneficiary and perform as and when they fall due all obligations 

under the Relevant Provisions to be performed by the party of the second part to the 

Deed  

4.3 shall discharge as and when they fall due all liabilities under the Relevant Provisions to 

be discharged by the party of the second part to the Deed; and 

4.4 shall be bound by all the terms and the conditions of the Relevant Provisions which 

apply to the party of the second part to the Deed. 

5. Acceptance of liability by the Beneficiary 

 The Beneficiary hereby agrees with the New Obligor that, with effect on and from the 

Commencement Date, the Beneficiary: 

5.1 may exercise all rights exercisable by it under the Relevant Provisions (whether they 

became exercisable before or become exercisable from time on or after the 

Commencement Date); and  

5.2 shall be bound by all the terms and conditions of the Relevant Provisions which apply 

to it. 

6. Variation 

No purported variation of this agreement shall be effective unless it is in writing and signed by 

or on behalf of each of the Parties.  

7. Invalidity 

To the extent that any provision of this agreement is found by any court, arbitrator or 

competent authority to be invalid, unlawful or unenforceable, that provision shall be deemed 

not to be a part of this agreement and it shall not affect the enforceability of the remainder of 

this agreement. 

8. Releases and waivers 

8.1 The rights, powers and remedies conferred on a Party by this agreement and remedies 

available to a Party are cumulative and are additional to any right, power or remedy which it 

may have under general law or otherwise. 
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8.2 A Party may, in whole or in part, release, compound, compromise, waive or postpone, in its 

absolute discretion, any liability owed to it or right granted to it in this agreement by another 

Party without in any way prejudicing or affecting its rights in respect of that or any other liability 

or right not so released, compounded, compromised, waived or postponed. 

8.3 No single or partial exercise, or failure or delay in exercising any right, power or remedy by a 

Party shall constitute a waiver by that Party of, or impair or preclude any further exercise of, 

that or any other right, power or remedy arising under this Agreement or otherwise. 

9. Costs and expenses 

Each Party shall bear its own costs and expenses incurred in the preparation and execution of 

this agreement. 

10. Governing Law 

This agreement shall be governed by and construed in accordance with English law. 

11. Disputes and arbitration 

11.1 In this Clause 11 all references to "the Parties" are to the Parties to a Dispute and the 

reference to "any Party" shall be construed accordingly. 

11.2 In the event of a Dispute arising out of the terms of this agreement, the Parties shall use their 

respective reasonable endeavours to negotiate in good faith and to settle amicably the 

Dispute. 

11.3 If the Parties cannot settle a Dispute in accordance with Clause 11.2 within six weeks of first 

discussing the subject matter of the Dispute, the Parties shall forthwith enter into negotiations 

in good faith for the purpose of identifying a means of ADR, which may include expert 

determination, mediation or any other form considered appropriate. 

11.4  If the Parties  

(a) succeed in identifying a means of ADR in accordance with Clause 11.3 within seven 

Business Days of commencing the negotiations, the Dispute shall be referred to the 

means of ADR so identified; or 

(b) are unable to identify a means of ADR in accordance with Clause 11.3 within seven 

Business Days of commencing the negotiations, the Dispute shall be referred to 

arbitration in accordance with Clause 11.6. 
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11.5  If any Dispute referred to ADR is not settled by agreement between the Parties within 30 

Business Days of being referred to a means of ADR so identified, either Party may refer the 

Dispute to arbitration in accordance with Clause 11.6. 

11.6 Any Dispute referred to arbitration in accordance with Clauses 11.4 or 11.5 shall be finally 

resolved by arbitration under the arbitration rules of the Chartered Institute of Arbitrators, which 

rules shall be deemed to be incorporated by reference into this Clause. 

12. Counterparts 

This agreement may be executed in three counterparts, each of which, when executed and 

delivered, shall be an original, but all such counterparts together shall constitute one and the 

same instrument. 

IN WITNESS whereof the parties hereto have hereunto executed this document as a deed the day and 

year first before written 

Executed as a Deed    ) 
by [Existing Obligor]    ) 
acting by:     ) 
 
    
 

      DIRECTOR      

      DIRECTOR / SECRETARY 

 

Executed as a Deed    ) 
by [New Obligor]    ) 
acting by:     ) 
 
    
 

      DIRECTOR   

      DIRECTOR / SECRETARY 

 

The COMMON SEAL of PORTSMOUTH CITY ) 
COUNCIL was hereunto affixed in pursuance ) 
of a resolution of the Council passed at a ) 
meeting duly convened and held:-  ) 
 
 

AUTHORISED SIGNATORY 
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Appendix 

The Deed
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Plan  
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IN WITNESS whereof the parties hereto have executed this document as a deed the day and year first 

before written 

 

The COMMON SEAL of PORTSMOUTH CITY ) 
COUNCIL was hereunto affixed in pursuance ) 
of a resolution of the Council passed at a ) 
meeting duly convened and held:-  ) 
 
  
 

AUTHORISED SIGNATORY 
 
 
Executed as a Deed    ) 
by QINETIQ LIMITED    ) 
acting by:     ) 
 
    
 

DIRECTOR      
 

 
DIRECTOR / SECRETARY 


